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OPINION

Thedefendant,Harold Tolley,was convicted in UnicoiCounty offirst degree murder
inthe March 1,1997, shooting death of L attie Franklinand was sentenced to life in prison.
The defendant timely appealed, asserting the evidence presented was insufficient to
support the jury’s verdict and that the trial court erroneously ruled on an evidentiary
question concerning a prior bad act of the defendant. Based upon our review of the

record, we affirm the judgment of the trial court.

FACTS

Thevictim, Lattie Franklin, was51yearsoldandthe brotherofthe defendant’s long-
time gidfriend, Shirley Higgins. The relationship between the defendant and the victim had
been rancorous since 1993, when the two men had argued over the installation of a
heating and air-conditioning system. At that time, the victim allegedly pushed the
defendant, who then pulled a gunand threatened to kill the victim. During the years that
followed, the defendant allegedly told others that he would kill the victim if he everhad a
chance andthathe could kill the victim oranyone else and get away with it because he
was crazy, had the papers to prove it, and was on Prozac. The relationship between the
two men took a turn forthe worse the night before the shooting when the victim’s sisters

gave the victim permission to graze his cattle on land formerly used by the defendant.

The following morning, March 1, 1997, the defendant crossed 740 yards of open
pasture land, crawled between the strands of a four-strand barbed wire fence,and walked
to where the victim was talking to Jerry and Cleon Price. Jerry Price testified, in response
to questions from GeneralGarland, as to what occurred after the defendant approached
them:

A. And, we was all like this. And, Lattie — Lattie said, that'll be
fine. And, Lattie turned and pointed towards Janie and
Danny’strailer,and he said, I'llhave Shirley to show me where
to putthe comer posts in. And, when he tumed back around
Harold either come outfrom his [sic]behind his shirt belt, orhis
back pocket; and, he shot Lattie once in the lefttemple. And,
Lattie was dead before he hit the ground. And, he got right
downovertop of Lattie and he emptied it, and it snapped three
times. And, the brains wentalloverme. And, I'llhave thatto



live with the rest of my life. And, he never. ..

Q. Now, when you say. ..

A. ... heneversaid a word to me, orhe neversaid a word to
Daddy. He just give us a look as if, lought to go ahead and do
you; but,he’d done and shot all of his bullets. And, he puthis
gun back in his pocket, and tumed and walked back through
the field.

Q. Walked?

A. Walked right back through the field like he'd shota dog.

Q. And said nothing to either of you?

A. No, sir. He never opened his mouth.

Q. Were there. ..

A. And, they — there was no struggle. There was no argument.

Q. No heated,angry words by eitherofthem?

A. No. No. No, they was not. They wasn’t.

Q. W as there any kind of gesture on the part of Lattie Franklin

towards Harold Tolley as —as if he were coming at him, or. .

A. No. Lattie didn’'thave achance. When he tumed around from
pointing down the creek, when he turned back around Harold
had him in his face point blank.

Cleon Price also described the shooting and how the defendant had suddenly
produced the pistol:
Idon’tknow where he had inhis hip pocket, orbehind his
belt,orwhere; but,anyway —emptied the gun. And,whenever

he emptied it he snapped it probably three orfourtimes, and
tumed around and walked off.

Anna Franklin, the sister-in-law of Lattie Franklin,and a friend ofthe defendant, also
witnessed the shooting. She testified that on the moming of the shooting, as she was
getting ready to go to work, she heard a truckpullup and, looking outside, saw that it was
the defendant’s. She watched asthe defendant approached Lattie Franklin,Cleon Price,
andJerry Price. She described what she saw after the defendant had approached the

group and raised his arm:



Like this. But,lhad noidea what,you know, he was doing. I'd
justthe second on my mind Ithought--justas Ithoughtwhat’s
he doing,then I'heard the gun go off. And,Lattie began to fall.
And, he fell to the ground and then Jerry dove for him.
(Witness is crying) And, then | -- | justwent ahead started
going -- and Igrabbed my --  remember grabbing my head,
and | started screaming, you know, oh, God, he shot him!
And, I went -- I think it was like a squat position. And, Idon't
know how long Iwas down there, but,when I come up Harold
was overLattie. Thenitwas like he --right as | looked up he
was there, and then he turned and walked off. Ididn't even
hear none of the other shots.

The defendant described the shooting in a totally different fashion than did Cleon
andJerry Price and Anna Franklin. He testified that he shot the victim because the victim
cursed him, hit him, and then knocked him to the ground. The defendant explained that
itwas customary forhim to carry a pistolwhen he was around the cattle which he pastured
on the land of Shirley Higgins. Her land was adjacent to that upon which the slaying
occurred. The defendant described the shooting itself:

| said, Lattie, I don’t want no trouble. And, by the time |
could get it outhe — he — he cussed and he said, if you want
trouble let’s get it on. And, he hit me right in the jaw, knocked
me down, and it spun me around a little bit, and —and — and,
| reached in with my left hand, pulled the gun out to put it in
this hand to —to keep him off of me. And —and, during that
time the gun went off, and — and he — and, he fell. When —
but, when the gun went off, I swear, I don’t know what
happened. There —there —there’s norecollection in my mind
to this day what happened. And,when Icame to myself I had
passed back where the garden was I'd fenced off for S hirley.
| came to myself and | was walking back to my truck. And,
when I walked back to my truck Ms. Franklin come out of — of
Tommy—-Tommy’s yard and Anna was right behind her. And,
she said, you're to pay for what you've done. And, Anna
started hollering, Ms. Franklin, come back up here. And, they
was —there was some people up there, and I didn’t know what
was happening, and lgotin my truck, and I— I drove to my
house.

Dr. William McC ormick testified that the autopsy of the victim revealed the most
reasonable scenario forthe shooting was that the assailant shot the victim in the head
while standing face-to-face, and that the other five wounds were consistent with the
assailant's “‘walking toward the body, straddling the body, standing overthe body, pointing

the gun ina downward direction at the prong [sic]body, and firing those five shots into the



chestarea.” Dr.McC ormickalso testified the victim had no injuries on his hands consistent

with the defendant’s claim that the victim punched him in the jaw.

Dr. Thomas Schacht, a forensic psychologist, testified as a defense witness
concerning the defendant’s mental condition at the time of the shooting. Dr. Schacht
stated that the defendant did not meet the criteria foran insanity defense, buthis conduct
was consistent with a person suffering from post-traumatic stress hallucination. According
to Dr.Schacht, this condition was trigge red by priorconfrontations involving the victim and
the defendant. Dr.Schachtpostulated thatatthe time ofthe shooting the defendantwas
having a flashbackto anearlierincident during which the victim assaulted the defendant.
According to Dr. Schacht, this condition could explain inconsistencies between the

defendant’s description of the shooting and the descriptions of the witnesses.

DISCUSSION OF LAW

I. Sufficiency of the Evidence

Thedefendanthas alleged thatthe evidence was insufficienttosupportaconviction
of first degree murder. W hen a challenge is made to the sufficiency of the evidence, the
standard forappellate review is whether, after considering the evidence in a light most
favorable to the State, any rational trier offact could have found the essential elements of

the crime beyond a reasonable doubt. See Jackson v. Virinia, 443 U.S. 307,319, 99

S.Ct.2781,2789,61L.Ed.2d 560 (1979). The defendant's burden of showing insufficiency
is heavy, since all conflicts in testimony are resolved in favor of the S tate, which is e ntitled
to the strongest legitimate view of the evidence as well as all reasonable orlegitimate

inferences thatmay be drawn therefrom. See Statev. Burns, 979 S.W .2d 276, 287 (Tenn.

1998).

To obtain a conviction forfirst degree murder,the State must prove a premeditated
and intentional Killing of another. See Tenn. Code Ann. § 39-13-202@)(1) (1997).
Premeditation*is anactdone afterthe exercise of reflection and judgment. Premeditation’

means that the intent to kill must have been formed prior to the act itself. It is not



necessary that the purpose to Kill pre-exist in the mind of the accused for any de finite
period of time.” Tenn. Code Ann. § 39-13-202(d) (1997). Intentional ‘refers to a person
who acts intentionally with respect to the nature of the conductorto aresult ofthe conduct
whenitis the person's conscious objective ordesire to engage inthe conductorcause the

result.” Tenn. Code Ann. 839-11-302(@) (1997).

The existence of premeditation is a question forthe jury and may be inferred from

the circumstances surrounding the killing. See State v. Gentry, 881 S.W.2d 1,3 (Tenn.

Crim. App. 1993), perm. app. denied (Tenn. 1994). Because the trier of fact cannot

speculate as to what was in the defendant’s mind, the existence of facts of premeditation
must be determined from the defendant’s conduct in light of the surrounding

circumstances. See State v. Hall, 958 S.W .2d 679, 704 (Tenn. 1997). Severalrelevant

circumstances have been heldto provide the requisite indicia of premeditation:

(1) the use of a deadly weapon upon an unarmed
victim;

(2) the particularcruelty ofthe Kkilling;
(3) declarations by the defendant of an intent to Kill;
(4) evidence of procurement of a weapon;

(5) preparations before the killing for concealment of
the crime; and,

(6) calmness immediately afterthe Kkilling.

State v.Pike, 978 S.W.2d 904,914 (Tenn.1998) (citing S tate v. Bland, 958 S.W .2d 651,

660 (Tenn. 1997); State v.Brown, 836 S.W .2d 530, 541-42 (Tenn. 1992); State v. W est,

844 S.W.2d 144, 148 (Tenn. 1992)). Additionally, a jury may infer premeditation from:

(7) planning actwities by the defendant prior to the
killing;

(8) the defendants prior relationship with the victim;
and,

(9) the nature ofthe Killing.

Gentry, 881 S.W .2d at 4-5.

There was substantialtestimony atthe trialregarding threats againstthe victim by



the defendant. Danny Casey, whose wife had been raised by the defendant, testified that
any time the victim’s name was mentioned, the defendant would “just get mad, go into a
rage;and he would say that he would kill Mr. Franklin.” Approximately one month before
the killing, the defendanttold Casey thatifthe defendant caught the victim on the particular
parcel of land that the defendant wanted, “he would kill him. He’'d blow his brains out.”
According to the defendant, the victim was interfering with the defendant’s kee ping cattle

on land which was formerly available to the defendant.

W illiam Casey, the uncle of Danny Casey, alo testified as to threats made by the

defendant:

Well, he —he was allthe time justsaying he was going to
kill [the victin] when he got the chance. Down there at the
garage he'd —he’d say that a lot. Then one —one day he'd
stoppedwhile Iwas outatthe edge of the road and he stopped
and him and Miss Franklin had beeninto it overthe fence, or
the cows getting out, orsomething. And, he told me, he said,
| wish that old bitch would have a heartattack and die. And,

then he said he was going to kill Lattie and he was holding a
gun.

Theevidence presented was sufficient forthe jury to find thatthe defendant’s killing
ofthevictimwas premeditated. The relationship betweenthe defendantand the victim had
beenacrimonious forseveral years. The defendant repeatedly threatened to killthe victim
overa period of years. He killed the victim with a deadly weapon withoutprovocation and
when the victim was unarmed. After mortally wounding the victim, the defendant stood
overhim and shot him five more times in the chestand abdomen. Afterkilling the victim,

the defendant calmly walked away.

Additionally,we conclude thatthe jury could have foundthat the defendant’sactions
were intentional. The defendant concealed a gun, normally keptin his truck, in his back
pocket. The defendant stood over the victim’s body and continued to shooteven though
the victim was already mortally wounded. The defendant failed to renderassistance after

shooting the victim. See State v. Kendricks, 947 S.W .2d 875, 880 (Tenn. Crim. App.

1996), perm. app. denied (Tenn. 1997) (listing factors necessary to establish intent).




Based uponourreview, we conclude that the evidence was sufficienttosupport the

jury’s verdict of guilty of first degree murder.

Il. PriorBad Act of Defendant

The defendant argues the trial court erred in permitting questions regarding an
incidentthatoccurred two years before the homicide, inwhichthe defendantallegedly fired
a pistol behind the head of Danny Casey. The defendantalleges: (1)the testimony was
not relevant; (2) the testimony was unduly prejudicial; (3) the testimony was inadmissible
under Tenn.R. Evid. 404 (@), and (4)the State showed bad faith when it did not follow up
on the defendant’s denial of the incident by calling Casey to the witness stand during

rebuttal.

The issue regarding the prior bad act of the defendant arose following the cross-
examination of Cleon Price, when defense counsel had asked Price:

Q. Okay.Infact,wereitnotforthis incident [the shooting of Lattie
Franklin] you would say that Harold Tolly enjoyed the
reputation of being a peacefulman wouldn’t you?

A. As faras | know speaking personally.

Later in the trial, during a hearing out of the presence of the jury, Danny Casey
testified in response to a question from the S tate regarding previous problems he had had
with the defendant:

A. Atone time we —me andMr. Tolley was atmy house. We was
teasing each other,aggravating each other, you know, about
different things, just joking and carrying on. And, | thought,
you know, we was —we was justjoking.lhad walked out and
was working on a car, had bent over, the next thing I knowed
(slang) I felt something touching me in the head and the gun
when [sic] off. And, he had shot just above my head, and |
turned and looked, and | mean, he was just — he was just
laughing. He said, you could have been dead, and walked —
got in his truck and left.

The defense objected to the state’s use of this evidence. Following arguments of
counsel on the issue, the trial court applied Rule 404, Tenn. R. Evid., and advised the

State:



Youcanaskhim [Danny Casey]if Mr. Tolley has a reputation
forbeing peacefulorviolent, that’s at issue. But, part2 of the
rule is — is not met. The objection [of the defendant] is
sustained.

Subsequently, during the direct examination of Danny Casey in the presence of the

jury, the prosecutor asked not about the specific incident but about the defendant's

reputation:

Q. S0, with your—with youracquaintance and knowledge of — of
the defendant did he enjoy a reputation forpeacefulness inthe
community, ora reputation forviolnce?

A. Well, if everything was going his way it was peaceful Ifit

wasn'titwas violence.

During the defense proof, afterdenying thathe had made the threats regarding the
victim, as testified to by William CaseyandDanny Casey,orexhibited the pistol,as W illiam

Casey testified, the defendant was asked by the prosecutor.

Q. And - but, yet, yourrelationship with Danny Casey was one
where at one point in time with this gun behind his head you
fired it?

A. No, sir, Idid not.
Q. You did not do that?

A. No, sir. If God takes my breath right now I did not do that.

The defendant's specific objections to this exchange are that the trial court should
nothave allowed the prosecutorto question him aboutthe Danny Casey incident and that

the State failed to recall Casey, himself, to testify about the incident.

A defendantin a criminalcase can introduce evidence of pertinent character traits
such as thatforpeacefulness. Suchevidence can be introduced during cross-examination
ofa prosecution witness, as occurred here when Cleon Price was asked forhis opinion as
to the reputation of the defendant as “a peacefulman.” By introducing such evidence, the
defense has then opened the door forthe State to introduce evidence of specific acts

which would tend to rebut the defendant’s evidence of peacefulness:



One important exception to the general rule barring
character evidence is provided by Rule 404(a)(1), identical in
substance to Federal Rule 404(a)(1), which permits the
accused in a criminal case to “open the door” by introducing
evidence of his or her own “pertinent” character trait.
Obviously, this proof will stress positive facets of the
defendant’s character. Untilthe defendant takes this step, the
government is barred from introducing evidence of the
defendant’s bad character to prove the defendant acted in
conformity with thatcharacter. The underlying theory behind
the rule is thatnegative characterevidence is too prejudicial to
be used routinely by the prosecution. However, the theory
continues, if the defendant wants to have the trier of fact
considerthe defendant’s characterin determining whe therthe
defendant did a certain act, courts should permit this in order
to allow the defense to putonits bestcase. Oncethe accused
puts his or hercharacterin issue by presenting this evidence,
the prosecution is free to offer relevant character evidence to
rebut the accused’s proof. If the prosecution were denied the
rightto counterthe defendant’s characterevidence, the trier of
fact would be given a one-sided view of the offender’s
character.

Cohen, Sheppeard, & Paine, Tennessee Law of Evidence, § 404.3, at 163-64 (3d ed.
1995).

Thus,when the State’s witness, Cleon Price, testified during cross-examination as
to the peacefulness of the defendant, the door was opened for the State to then puton
proof to rebut this assertion. The trial court properly had a jury-outhearing, as mandated
by Rules 404 and 405, Tenn. R. Evid., in which Danny Casey testified as to the incident
approximately two years earlier when the defendant allegedly fired a pistol just behind
Casey's head and then said that Casey could have been dead. The trial court ruled that
Casey could not repeat this testimony to the jury but that he could only testify, as he did,
thatthe defendant did not have a reputation forpeacefulness. Obviously,the defense did

not object as to this limitation upon the State’s presentation of proof.

The situation in which characterevidence first became relevant during this trial is

quite similar to that considered in State v. Neshit, 978 S.W.2d 872 (Tenn. 1998), in which

the defendant, Clarence Neshit, was ultimately convicted of premeditated first degree
murderin the shooting death of Miriam Cannon. Inthatcase,a prosecution witness also
was questioned during cross-examination as to the defendant’s reputation forpeace and

quietude:

10



Here, the alleged errorarose during the guilt phase of the
trialwhen defense counsel,attheend of hiscross-examination
of James Shaw,a witness forthe State,asked Shaw ifhe was
familiar with the defendant’s reputation in the community for
peacefulness and violence. Shaw, who had dated the
defendant’s aunt and known the defendant for twelve years,
responded, “Yeah. He didn’t bother nobody. You know, he’d
help you if he could, but he neverdid -- he never did bother
nobody. He seemed like to me he always tried to stay away
from, you know, trouble.”

978 S.W.2d at 883.

Following this statementby the witnessregarding Nesbit’s character, the prose cutor
asked fora benchconference and told the courtthat, totestShaw’s knowledge,the State
wanted to inquire whether Shaw had heard *that the defendant claimed he worshiped
Satanand had to killtwo people toget power.” Id. The defense then requested a jury-out
hearing so that Shaw’s knowledge of these allegations could be explored. Following that
hearing,and with the jury back in the courtroom, the State was permitted to ask additional
questions to Mr. Shaw, which included the following:

Prosecutor. In forming your opinion of his reputation in the community in

which he works and lives for peacefulness and quietude, had
you heard thatthe defendant had told others thathe worshiped
Satan and needed to kill two people in order to get some
power?

Shaw: No, lhad not heard that.

Id. at 884.

The courtin Nesbit then applied Rule 405(a), Tenn. R. Evid.,' to analyze whether

'Rule 405@) provides as follows:

Inallcases inwhich evidence of character or atraitof character of
a person is admissible, proof may be made by testimony as to
reputation or by testimony in the form of an opinion. After
application to the court, inquiry on cross-examination is allowable
into relevant specific instances of conduct. The conditions which
must be satisfied before allowing inquiry on cross-examination
about specific instances of conduct are:

(1) The court upon request must hold a hearing
outside the jury’s presence,

(2) The court must determine that a reasonable
factual basis exists for the inquiry, and

(continued...)

11



the witness whohadopinedas tothe defendant’s character was thenproperly questioned
as to his knowledge of the alleged satanic beliefs and practices of the defendant. The
court explained why such a witness could be asked about specific acts:

Pursuant to Rule 405 (@), Tenn. R. Evid., a witness offering
testimony aboutthe defendant's charactermay be impeached
by questions which test the character witness’s knowledge of
“relevant specific instances of conduct.” The purposes served
by such inquiries has been explained as follows:

S pecific instances of conductare permissible oncross-
examination for several reasons. First, they test the
credibility of the character witness by providing
information on the underlying data upon which the
opinion orreputation was formed. If an opinion witness,
who testifies thatthe defendantwas an honest person
atthe critical time, did not know that the defendant had
a priorembezzlement conviction, the opinion may have
beenformed on the basis of inade quate information or
a careless (and therefore suspect) approach to
assessing a person’s reputation. Second, the spe cific
acts help the trieroffactassess the standards used by
the character witnesses. For example, if a witness who
gave the opinion thatthe defendantisan honest person
also knew that the defendant had ten shoplifting
convictions, the trier offact may choose to discount the
opinion evidence because of the character witness’s
low standards formeasuring honesty.

1d. at 881 (quoting C ohen, Sheppeard, & Paine, Tennessee Law of Evidence, § 405.3, at

195 (3d ed. 1995 & Supp. 1997) (footnote omitted)).

Applying this analysis in Nesbit, oursupreme court concluded that the trial court
had acted in accord with Rule 405(a) in allowing the cross-examination question regarding
the defendant’s alleged satanic beliefs and practices:

In our view, the record in this case indicated that the
requirements of Rule 405 were satisfied. The prosecutor
sought the tral court’s permission before questioning the
character witness about the defendant’s alleged satanic
worship. At defense counsel’s request, the trial court held a
hearing outside the jury’s presence to considerthe issue. The
spe cific instance of conductaboutwhichinquiry was proposed
was relevant to the issue aboutwhich the witness had testified

the defendant’s reputation in the community for
peacefulness and quietude. A reasonable factual basis was
established. The prosecutoridentified the source and origin of
the specific instance of conduct on the record at the jury-out

'(...continued)

(3) The courtmustdetermine thatthe probative value
of a specific instance ofconductonthe character
witness’s credibility outweighs its prejudicial effect
onsubstantive issues.

12



hearing. Though the character witness said he had not heard
the allegations of satanic worship until after the murder, the
prosecutors statement identifying the victim of the murder as
the source of the report obviously is some proof that the
incident had been reported before the murder occurred. A
review of the record does not demonstrate that the prejudicial
effect of the specific instance of conduct on the substantive
issues outweighed its probative impeachment value. The
inquiry was directly relevant to the character traits of
peacefulness and quietude about which the witness had
testified. Immediately following the inquiry andagain in its final
charge, the trial court properly instructed the jury as to the
permissible limited use of the evidence. The jury is presumed
to have followed those instructions. State v. Walker, 910
S.W.2d 381, 397 (Tenn. 1995); State v. Lawson, 695 S.W .2d
202,204 (Tenn. Crim. App. 1985). The defendants claim that
the trial courterred in allowing the inquiry is without merit.

978 S.W.2d at 884-85.

Thus, based upon the holding in Nesbit, the trial court could have allowed the S tate

to question Cleon Price as to his knowledge of the alleged incident in which the defendant
fired a pistol behind the head of Danny Casey. However, Price was not asked about this
incident. Instead, the State sought to present testimony regarding it through the
subsequentdirecttestimony of Danny Casey. While the trial court did notallow Casey to
relate the incident tothe jury, it did allow the State briefly to cross-examine the defendant
about it. Itis this cross-examination of the defendant about which he complains. The
specific exchange between the defendant and the State, to which the defendant objects,
consists of his being asked whether “at one point in time with this gun behind [Casey’s]
head you fired it.” The defendantdenied thatthis had occurred and, upon being asked
again if he had done it, stated, “[if G od takes my breath right now I did not do that.” Prior
to being asked this question, the defendant had testified oncross-examination thathe was
“on good speaking terms” with Danny C asey and that they had had a “falling out, but it —
it would — it would — it was nothing bad.” Following the State’s question about
“confrontations” between the defendantand Casey, the defense objected, prompting a
jury-out hearing. The defense argued that the State was attempting to question the
defendant abouta collateral matter. The trial court ruled thatthe matter of the alleged
confrontation was “relevant based upon Mr. Casey’s testimony for bias or interest”and

allowed the defendant to be questioned about the incident.

13



The situation which then occurmed, where the State was allowed to question the

defendant during cross-examination regarding the Casey incident, was similar to that

reviewed by our supreme court in State v. Patton, 593 S.W .2d 913 (Tenn. 1979), reh'g
denied (1980). In Patton, as in the instant case, the defendant had made certain
statements during direct examination which the State sought to contradictby questioning
the defendant as to specific bad acts:

However, on review of the testimony, we find that there is
nomaterial basisforthe assumption that petitioner’s reputation
for peace and tranquility was not properly in issue. To the
contrary, as pointed out by the state, “during the direct
examination ofthe defendant, he was asked severalquestions
about his relationship with the deceased, his wife. He
responded that they had had normal marital difficulties, but
admitted that she had had him arrested on a warrant alleging
assaultandbattery.”This testimony in ouropinion opened the
way forthe state toexplore what petitionerconsidered “normal
marital difficulties,” and to show that it included violence by
petitioner toward his wife. But if this were not sufficient to
permit the examination of petitioner and other witnesses
relative to ‘prior bad acts orspecific instances of misconduct,”
the testimony of Dr. W hite that petitioner’s amnesia was due
to his inability to remember things which made no sense to him
andwhich were foreign to his nature gave the state the right to
show that acts of violence -- especially those directed at
Shirley Patton - were not foreign to petitioner’s nature. Such
evidence was relevantand certainly had probative value on the
material issue ofsanity.

Id. at 917 emphasis in original).

In the instant case, the doorhad been opened as to the defendant's character by
Cleon Price's assertion that the defendant had a reputation for peacefulness. This

testimony, on behalf of the defendant, made an issue of his “peacefulness,”see State v.

West, 844 S.W.2d 144,149 (Tenn.1992),so0 that alleged acts inconsistent with it became
relevant. See Tenn. R. Evid. 401. At that point, Rules 404(b) and 405, Tenn. R. Evid,,
became applicable to ascertain whetherthe State was entitled to askquestions specifically
about the alleged incidentwith Danny Casey. Although Rule 404, rather than 405, was
referred to during discussions in the jury-outhearing, the trial court,in fact,held the hearing
was required by Rule 405 and heard testimony from Danny Casey regarding the incident.
The court again dealt with the matter when the State sought to cross-examine the
defendantaboutit. The courtheld thatthe matterwas relevant “oased upon Mr. Casey’s

testimony forbias orinterest”and apparently because the defendant had disputed during

14



his direct examination some of Casey’s testimony and testified that he had a good
relationship with Casey. Implicit in the trial court’s ruling that the defendant could be
questioned about this alleged incident was the holding that the probative value of the

defendant'salleged conduct outweighed its prejudicial effe ct.

Although the State argued thatthe defendant could be cross-examined about the
Casey incident because he characterized his relationship with Casey as good, this
response could not be the basis forallowing questions aboutspecific bad acts. See W est,
844 S.W.2d at149. However, since the defendant’s peacefulness had become an issue,
the State was entitled to cross-examine the defendant about the incident alleged by Danny

Casey. See State v. Nichols, 877 S.W .2d 722, 732 (Tenn. 1994) (trial court properly

admitted evidence of rape convictions to rebut defense argument that they were “sudden
deviations from [the defendant's] normally placid behavior”). Thus, it was properforthe
State to question the defendant about the alleged Casey incident. Even if the trial court
had beenincorrect in allowing the brief questioning of the defendant in this regard, such
error would have been harmless in view of the strength of the State’s case against the

defendant. See West, 844 S.W .2d at 150; Tenn. R. Crim. P. 52;Tenn.R. App. P. 36(b).

Additionally, the defendant argues that the S tate exhibited bad faith in not calling
Danny Casey as a rebuttal witness to testify about the incident, presumably so that he
could then be cross-examined by defense counsel. However,when the State sought to
call Casey as a rebuttal witness, the defendant objected; and the tral court properly
sustained the objection. Although it was properforthe defendant to be asked about the
incident, the State was not entitled to present extrinsic evidence, here the testimony of
Casey, regarding it:

Although questions on specific acts are permitted, extrinsic
evidence of specific acts is bamed. The cross-examinermust
accept the answer that is given. This rulk is designed to
prevent undue emphasis on a tangential matter and to save
court time by precluding extensive testimony from countless

new witnesses, each subject to fullimpeachment.

Cohen, Sheppeard, & Paine,Tennessee Law of Evidence, §405.3,at 196 (3d ed. 1995).
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Thus, this assignment is without merit.

CONCLUSION
Based upon the foregoing authornties and analysis, the judgment of the trial court

is affirmed.

ALAN E.GLENN, JUDGE

CONCUR:

JOSEPH M.TIPTON, JUDGE

JOHN EVERETT WILLIAMS ,JUDGE
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